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RESNICK, ML., J. This is an appeal fromjudgnents
of the Erie County Court of Common Pl eas which entered a jury
verdict in favor of appellees, Janes K and Maria A WMatheson,
and denied appellant's notions for a directed verdict, a
j udgnment notwi thstanding the verdict and a new trial. Appel-
| ant, Joyce Morog, appeals and asserts the foll ow ng assign-

ments of error:



"THE TRI AL COURT ERRED WHEN | T DENI ED THE
APPELLANT' S MOTI ONS FOR A DI RECTED VERDI CT
AND JUDGMVENT NOTW THSTANDI NG THE VERDI CT OR
FOR A NEW TRI AL. "

"THE TRI AL COURT" S JUDGEMENT [SIC] WAS
AGAI NST THE MANI FEST WEI GHT OF THE EVI -
DENCE.

"THE TRI AL COURT ERRED WHEN | T REFUSED TO
| NSTRUCT THE JURY ON THE STATUTE OF LI M TA-
TI ONS. "

"THE TRI AL COURT ERRED WHEN | T REFUSED TO
I NSTRUCT THE JURY ON PRESCRI PTI ON. "

"THE TRI AL COURT ERRED WHEN | T REFUSED TO

I NSTRUCT THE JURY THAT IF I'T FOUND | N FAVOR
OF THE APPELLANT ON ElI THER ADVERSE POSSES-
SION, ACQUI ESCENCE, OR ESTOPPEL, THAT IT
SHOULD RETURN A VERDI CT I N FAVOR OF THE
APPELLANT. "

"THE TRI AL COURT ERRED AS A MATTER OF LAW
BY FAI LI NG TO USE GENERAL VERDI CTS. "

"THE TRI AL COURT ERRED BY USI NG SPECI AL
VERDI CTS. "

"THE TRI AL COURT ERRED BY FAI LI NG TO PRO
VI DE THE JURY W TH THE REQUESTED NUMBER OF
SPECI AL VERDI CTS. "

"THE TRI AL COURT ERRED WHEN | T LI M TED THE
APPELLANT' S CRCSS- EXAM NATI ON OF W TNESS
JOHN FUTO W TH RESPECT TO HI S OBLI GATI ONS
TO WARRANT AND DEFEND THE TI TLE HE HAD
TRANSFERRED TO THE APPELLEES. "

"THE TRI AL COURT ERRED WHEN | T SUSTAI NED
THE OBJECTI ON TO THE QUESTI ON TO JOHN FUTO
AS TO WHETHER HE TOLD THE TRUTH DURI NG HI S
DEPCSI TI ON OR DURI NG TRI AL. "



As of 1970, WIlliamE. and MriamL. Kane owned al
of Lot 29, Vermllion Township, Erie County, which consisted
of three parcels. O these parcels, one abutted Lake Erie
("Lakeshore Parcel "), one abutted the road ("Roadway Parcel")
and the third was | ocated between the other two parcels ("Rear
Parcel ™). In the sumrer of 1970, the Kanes conveyed title to
t he Roadway Parcel to appellant; however, they retained title
to approxinmately a sixteen foot wide strip used as a driveway
to access their property. The strip comrenced at the center
of the road and ended at the southeast corner of the Lakeshore
Parcel . Appellant was granted an easenent over this property,
that is, a gravel driveway, as a neans of ingress and egress
to and from her property. Likew se, when, in the fall of
1970, the Kanes transferred title of the Rear Parcel to appel-
| ant's not her, Josephine Morog, the conveyance contai ned the
sanme express easenment. In 1977, Josephine Mrog transferred
her interest in the Rear Parcel to appellant. After the death
of both of the original grantors, M chele Kane Friday and her
spouse conveyed their interest in the Lakeshore Parcel to John
and Rhonda Futo who, in 1995, conveyed their interest to
appel |l ees. Each conveyance contai ned the sane easenent.

Nonet hel ess, testinony at the jury trial of this
case reveal ed that the Kanes, the Futos and appell ees were and

are fully aware of the fact that the sixteen foot w de drive-



way was in a location different fromthat described in the
parties' titles in that the easenent encroaches on the prop-
erty to the
east, which at the time of the trial of this matter, was owned
by Frank and Eva El kovich. The degree of encroachnent varies
bet ween four and one-half feet and nine feet. Because the
si xteen foot wide driveway is not in the proper place, a
grassy strip of land ("Green Strip"), varying in width of up
to eleven feet, lies between the driveway and the lot |ines of
t he Roadway Parcel and the Rear Parcel. It is undisputed that
the encroaching driveway was in existence at the tinme that
appel  ant and her nother purchased their respective parcels.

After they purchased the Lakeshore Parcel, appellees
i nfornmed appellant that they wanted to nove the driveway to
the |l ocation described in the parties' deeds. Appellant told
appel l ees to "contact her lawer." A 1999 survey, conm s-
si oned by appellees, confirned the fact that the driveway was
not in the correct location as set forth in the deeds. The
survey al so disclosed that appellant's | each bed, |ocated at
the north end of the Rear Parcel, extends into the Lakeshore
Par cel .

After the survey was conpl eted, appellees infornmed
appel l ant that they were going to construct an asphalt drive-

way on the area described in the conveyances and that they



expected appellant to pay for one-half of that driveway as
requi red under the terns of the grant of the easenent. Be-
cause appellant clained that she believed that, fromthe tinme
of purchase, she

and her nother owned the Geen Strip to the west of the exist-
ing gravel driveway, she refused to conply with appell ees
demand. Appell ees commenced the instant action on March 9,
1999.

Based on the foregoing facts, appellees' conplaint
set forth causes of action sounding in ejectnment, quiet title
and injunction, as well as a request for nonetary danages,
with regard to both the Green Strip and that portion of the
Lakeshore Parcel containing the | each bed. Appellant answered
and rai sed, anong other things, the affirmative defenses of
estoppel and the barring of appellees' clains by the pertinent
statutes of limtations. She also filed two counterclains
asserting owership of the Geen Strip by nmeans of adverse
possession. She further requested a decl aratory judgnent
finding that she has "an easenent by prescription on the
exi sting driveway." Appellant later raised the doctrine of
acqui escence as a neans of claimng title to the Geen Strip.
At the close of all evidence in a jury trial, appellant orally
requested | eave to anmend her pleadings in order to include a

twenty-two foot wide piece of land titled as part of the



Lakeshore Parcel, and containing her |each bed, in her coun-
terclai mof adverse possession. The trial court granted this
notion. The parties also agreed to an easenent by inplication

for the | each bed.

Upon deli beration, the jury returned a general
verdict in favor of appellees as to title and ownership of
both the Green Strip and the twenty-two foot w de piece of
| and upon which appellant's | each bed encroached. Appell ant
filed a tinely notion for a judgnent notw thstandi ng the
verdict and for a newtrial; appellees filed nmenoranda in
opposition. The trial court overrul ed both notions and en-
tered a judgnment on the jury verdict quieting title to the
di sputed property in appellees. This appeal followed.

Because of its inportance to her remaining assign-
ments of error, we shall first address appellant's second
assi gnnent of error. Appellant contends that the trial
court's judgnent is against the manifest weight of the
evidence as to her clains of adverse possession, acqui escence
and est oppel .

To acquire real property "by adverse possession, a
party must prove, by clear and convincing evidence, exclusive
possessi on and open, notorious, continuous and adverse use for

a period of twenty-one years.” Gace v. Koch (1998), 81 Ohio




St.3d 577, syllabus. The occupancy nust be of such a
character as to give the real owner of the property notice of

the adverse claim 1d. at 581, citing Hunphries v. Huffman

(1878), 33 Onio St.. 395, 402.

In the present case, appellant testified that she
began residing on her property in 1971 or 1972. Wen asked
about her use of the G een Strip, she stated that it was
"grassy" and that she nowed the strip. The testinony of John
Futo reveal ed that until the late 1980's, there was just grass
on the strip and that he nowed it nost of the tine. Futo
described the Green Strip as the "right-of-way" and said that
they piled snow on the strip when they plowed the gravel
dri veway. Frank El kovich testified that he and WIIiam Kane
al so nowed the Green Strip alnost all of the tinme. Al though
appel I ant deni ed that she knew who held title to the grassy
strip, John Futo stated that he learned fromWII|liam Kane in
1986 that the gravel driveway was in the inproper |ocation and
that he infornmed appellant of this fact; Elkovich also
testified that he discussed the fact that the driveway was
partially on his property with appellant. It was only after
this, in approximately 1988, that appellant erected a wire
fence on the west side of the Geen Strip, encroaching on the

strip anywhere from ei ghteen inches to six inches. Appellant



al so clained that she occasionally parked cars on the strip
and rode her horse on it. According to Janmes Mat heson,
appel lant did not park "farminplenents” on the Geen Strip

until after the lawsuit was fil ed.

As for the twenty-two foot area under which
appellant's leach bed is partially |ocated, appell ant
testified that at one point she stacked wood on it, that she
waxed cars on the property and that she rode horses there.
However, a line of maple trees stands al ong the boundary |ine
appearing in the deeds of the parties. According to Futo,
appellant told himthat the trees on this boundary |ine were
his and that if any of their linbs fell on her house, she
woul d hold hi mresponsi ble for the danage.

The foregoing evidence is not clear and convi nci ng
evi dence of appellant's actual possession or open, hostile,
excl usi ve or continuous use of either of the disputed
properties for the requisite period of tinme. In Gace, the
party claimng entitlenent to property by nmeans of adverse
possessi on nowed the grass and parked cars on the disputed
property, their children played on the property and they
pl aced firewood, oil drunms and a swing set on the property.
The Ohio Suprene Court found that this did not constitute

cl ear and convi ncing evidence notifying the owners of the



property that their dom nion was "invaded." 1d. at 582.

Here, appellant's main use of the Green Strip throughout a
twenty-one year period was the nmowi ng of grass; even this use
was not continuous. Mwng grass is, in and of itself, not

sufficient to denonstrate adverse possession. Mntieth v.

Twin Falls United Methodist Church (1980), 68 Chio App.2d 219,

225; Meyer v. Pockros (1924), 18 Chio App. 506, 511; Ballard

v. Tibboles (Nov. 8, 1991) Otawa App. No. 91-0Or-013,

unr eport ed. Wth regard to the twenty-two foot strip,
appel lant's use of the property was simlar to, but |ess than,

t hose uses denonstrated in G ace. Thus, appellant failed to

of fer clear and convincing evidence of an adverse claimto
either the Green Strip or the twenty-two foot strip.
Cenerally, two conditions nust be present in order
for the doctrine of acquiescence to apply: first, the
adj oi ning | andowners nust nutually respect and treat a
specific line as the boundary to their property, and second,
that Iine nust be treated as such for a period of years,
usual ly the statutory tinme period required for adverse

possession, that is, twenty-one years. Ballard v. Tibboles,

supra. See also Bobo v. Richnond (1874), 25 Chio St. 115,

118; Engle v. Beatty (1931), 41 Ohio App. 477, 483.

In the present case, appellant failed to offer clear and

convi nci ng evidence of the fact that the true owners of the



di sputed property treated the eastern edge of the Geen Strip
as the boundary line to their property. The evidence

di scl osed that Kane and Futo knew that the Green Strip was
actually part of the Lakeshore Parcel and that the driveway,
whi ch they al so knew was titled in their names, encroached on
the El kovich's property. Both nmen discussed noving the
driveway to its proper |ocation on

the Geen Strip. |In fact, John Futo expressly testified that

he did not treat the eastern edge of the Green Strip, i.e.,

the western edge of the gravel driveway, as the dividing |ine
bet ween the Lakeshore Property and appellant's property.

As to the twenty-two foot strip, John Futo al so
mowed that property during his possession of the Lakeshore
Parcel and was inforned by appellant herself that he owned the
trees on that property. Thus, while appellant apparently used
the twenty-two foot strip, there is a dearth of evidence
show ng that the northern boundary |ine clainmd by appellant
under the doctrine of acqui escence was consi dered the dividing
line of the property by the true owners.

Li kewi se, appellant failed to denonstrate the
requi renents of estoppel. In particular, estoppel requires
that the record owners realize the true boundary of their
property, but allow the adjoining | andowner to rely upon

decl arations or conduct regarding a boundary |ine which does

10.



not conformto the description in his or her title.
Additionally, the other | andowner nust rely on this conduct or
declarations in ignorance of the true title and occupy to the

line declared. Ballard v. Tibboles, supra, citing MCafferty

v. Conover's Lessee (1857), 7 Onhio St. 99, 105-106. In the

case under consideration, no evidence was offered to prove
that any of the title holders
engaged in conduct or made any decl arations indicating that
t he eastern boundary of appellant's property was at the
eastern edge of the Green Strip (western edge of the grave
driveway). Furthernore, evidence was offered to show that
appel  ant knew that her boundary line did not extend to this
point; therefore, appellant failed to establish that she was
ignorant of the true title. Appellant also failed to satisfy
this latter
requirenent with regard to the twenty-two foot strip. Her
coment to Futo concerning his ownership of the maple trees
and responsibility for any danage caused to the house by
falling branches is evidence of the fact that she did know the
true boundary of her property.

For these reasons, the judgnent of the trial court
is not against the manifest weight of the evidence on the

three |l egal theories raised by appellant. Accordingly,

11.



appel l ant's second assignnent of error is found not well -
t aken.

In her first assignnment of error, appellant asserts
that the trial court erred in failing to grant her notion for
a directed verdict, her notion for a judgnment notw thstandi ng
the verdict or, in the alternative, her notion for a new
trial. She maintains that the trial court erred in not
granting her notion for a directed verdict and judgnent
notw t hstandi ng the verdict on her |egal theories of
acqui escence and estoppel, as well as on
her claimof an easenent by prescription and upon appell ees’
action for ejectnent. Appellant makes no argument concerning
the denial of her notion for a neM/triall. We shal |,
therefore, not consider this issue. See App.R 12(A)(2).

Cv.R 50(A)(4) states:

"When a notion for a directed verdict has

been properly made, and the trial court,

after construing the evidence nost strongly

in favor of the party agai nst whomthe

notion is directed, finds that upon any

determi native i ssue reasonable m nds coul d

conme to but one concl usion upon the

evi dence subm tted and that conclusion is

adverse to such party, the court shal

sustain the notion and direct a verdict for

the noving party as to that issue.”

Under the "reasonable m nds" test set forth in Gv.R 50(A)(4)

a court only determ nes whether there exists any evidence of

substantial probative value in support of the clainms of the

12.



party agai nst whomthe notion is directed. Ruta v.

Breckenri dge- Reny Co. (1982), 69 Chio St.2d 66, 69. A notion

for a directed verdict examnes the materiality of the

evi dence, as opposed to the conclusions to be drawn fromthe
evidence and is therefore a question of law. 1d.. In

subst ance the nmovant nust show that reasonable m nds coul d not

differ on the evidence, i.e., that no conflict or dispute

exists for a jury to consider. Ramage v. Cent. Chio Energency

Serv., Inc. (1992), 64 Chio St.3d 97, 109. The test for

determning a notion for a judgnment notw thstandi ng
the verdict is identical to that enployed in determning a
notion for a directed verdict pursuant to Cv.R 50(A).

Wagner v. Roche Laboratories (1996), 77 Chio St.3d 116, 121

At the close of appellees' case-in-chief, appellant
noved the trial court for a directed verdict on two of
appel | ees’ causes of action, to wit, ejectnment and qui et
title. Appellant contended that these clains were barred by
R C. 2305.04, which provides that an action for the recovery
of title to or the possession of real property shall be
brought within twenty-one years fromthe tinme the action
accrued. Appellant argued that appellees' cause of action
accrued in 1971 or 1972 when appel | ant began residing on her
property and that appellees did not comence the instant cause

until 1999. Appellant therefore contended that appell ees

13.



ejectnment and quiet title actions were barred by the twenty-
one year statute of l[imtations. The trial court denied the
nmotion, but it was renewed by appellant at the cl ose of al
evi dence. The court again denied the notion.

As for appellant's notion for a judgnent
notw t hstandi ng the verdict, the notion was predicated on (1)
R C. 2305.04; (2) her counterclains of adverse possession or
acqui escence; (3) her counterclaimof an easenent by
prescription over the already existing sixteen foot gravel
driveway; and (4) her affirmati ve defense of estoppel.

Clearly, R C 2305.04 applies to actions in
ejectnent and quiet title. However, the twenty-one year
statute of limtations does not began to run until the
plaintiff's cause of action accrues. The cause of action does
not accrue until the defendant takes possession of the

di sputed property. See Webster v. Pittsburgh, Ceveland and

Toledo Ry. (1908), 78 Ohio St. 87, paragraph one of the
syl |l abus. Therefore, the determ nation of the issue of

whet her an ejectnent or quiet title action is barred by R C
2305. 04 necessarily turns upon a factual question of when the
def endant took possession, if at all, of the record owner's
property. Indeed, in an action for the recovery of real
property where the defendant has entered a denial to

possession, a defense of the statute of |limtations nay be

14.



regarded as surplusage because it is nerely another form of

denying the plaintiff's title. Kyser v. Cannon (1876), 29

Chio St. 359, paragraph two of the syllabus. See, generally,
37 Chio Jurisprudence 3d (1982) Ejectnent and Rel ated
Renedi es, Section 42.

In applying this standard to the facts of this case,
as set forth above, we hold that substantial conpetent
evidence is present in the record upon which reasonabl e m nds
could differ as to whether appellant ever took possession of
the G een Strip or the twenty-two foot strip and, if so, the
point in time that said possession occurred. W reach the
sanme conclusion as to the
clai ns of adverse possession, acquiescence and the affirmative
defense of estoppel, that is, reasonable m nds could differ as
to whether the elenents of these legal theories were
denonstrated. Therefore, the trial court properly denied
appellant's notion for directed verdict and a judgnent
notw t hstandi ng the verdict on these issues.

Turning to appellant's request for a declaration
that she has a prescriptive easenent on the existing grave
driveway, the trial court correctly determ ned that an express
easenent exists for all but the four feet to nine feet band

t hat

15.



encroaches on the El kovich Property. Because Frank and Eva
El kovich were not parties to the present action, the court

al so correctly determned that it |lacked the jurisdiction to
afford appell ant the requested declaratory relief. See RC

2721.12; G cco v. Stockmaster (2000), 89 Chio St.3d 95.

For all of the foregoing reasons, appellant's first
assi gnnent of error is found not well-taken.

Appel lant's third, fourth and fifth assignnents of
error relate to the instructions provided to the jury by the
trial court. Because we find that the trial court |acked the
jurisdiction to consider the allegation of an easenent by
prescription, appellant's fourth assignnment of error is found
not well-taken. In her third assignnment of error, appellant
cont ends
the trial court erred in failing to charge the jury with a
requested instruction on the statute of limtations found in
R C. 2305.04. In her fifth assignnment of error, appell ant
urges that the trial court erred by not instructing the jury
that it nust return a verdict in favor of appellant if it
found for her on any one of the three grounds (adverse
possessi on, acqui escence, or estoppel). Appellant also
mentions "special verdict” forms in the assignnment, but we
shal | disregard this argunent because appell ant addresses the

sanme in her eighth assignnent of error.

16.



A court is required to give jury instructions if
they are correct statenents of the law as applied to the facts
in a given case and where reasonable m nds m ght reach the

concl usi on sought by the instruction. Mrphy v. Carrollton

Mg. Co. (1991), 61 Chio St.3d 585, 591. The instruction
shoul d be a plain, distinct and unanbi guous statenent of the
| aw as applicable to the case based on the facts presented at

trial. Marshall v. G bson (1985), 19 Chio St.3d 10, 12. The

decision as to the content of a jury instruction is wthin the
discretion of the trial court and will not be disturbed on

appeal absent an abuse of discretion. State v. Martens

(1993), 90 Onio App.3d 338, 343. A jury charge nust be
considered as a whole and the review ng court nust determ ne
whet her the charge probably msled the jury

in a mtter materially affecting a conplaining party's

substantial right. Becker v. Lake County Mem Hosp. (1990),

53 Chio St.3d 202, 208.

Applying this law to the case before us, our review
of the trial court's jury instructions as a whole leads us to
conclude that the trial court did not abuse its discretion.
Appel lant's request for the statute of limtations instruction
rested on the factual determ nations that nust be nmade by the

jury and, as noted infra, the statute of Iimtations defense

in a case where possession is denied by the defendant is nere

17.



surpl usage. Accordingly, any error in failing to give the
requested instruction did not substantially prejudice
appellant. As to the instructions on adverse possession, the
doctrine of acquiescence and the affirmative defense of
estoppel, the court set forth the elenments of each | egal
theory. During the explanation of each separate theory, the
court stated that if the jury determ ned that clear and

convi nci ng evi dence denonstrated either adverse possession,
acqui escence or estoppel respectively, the jury nust return a
verdict in favor of appellant. These instructions are, in
essence, those requested by appellant, are a correct statenent
of the law and are distinct and unanbi guous. Thus,
appellant's third and fifth assignnents of error are found not

wel | -t aken.

Appel l ant's sixth and seventh assi gnnments of error
allege that the trial court erred by "failing to use general
verdicts" in contravention of Cv.R 49(A) and, instead, used
"special verdicts" as abolished by Gv.R 49(C). GvVv.R 49(A
requires that a "general verdict, by which a jury finds
generally in favor of the prevailing party, shall be used.”
Ceneral verdicts were enployed in the present case. The
verdicts in the record of this case were sinply divided into a

general verdict on the "22 Foot Parcel”™ and one on the "G een

18.



Strip." The division was necessary and does not constitute
i nperm ssi bl e special verdicts as prohibited by CGv.R 49(C
Appel lant's sixth and seventh assi gnnents of error are found
not wel | -taken.

In view of appellant's sixth and seventh assignnments
of error, we find the argunent in her eighth assignnent of
error surprising. In this assignnent, she asserts that the
trial court erred by not submtting twelve special verdict
forms, each addressing one of her three legal theories. As
noted by appellant, the use of general verdicts is nandatory,

see Schellhouse v. Norfolk & Western Ry. (1991), 61 Chio St. 3d

520, syllabus, and the court was therefore required to reject
the use of any special verdicts. Appellant's eighth

assignment of error is found not well-taken.

Appel lant's ninth and tenth assi gnnments of error
concern the limtation of her trial counsel's cross-
exam nation of John Futo. In her ninth assignnment of error,
she urges that the court erred in sustaining appellees
objection to questions related to appellees' right to conmence
an action against Futo if it was determ ned that he did not
convey good title to the Lakeshore Parcel as described in the

warranty deed.

19.



Evid.R 611(B) permts cross-exam nation "on al
rel evant matters and matters affecting credibility.” As
stated by the Chio Suprene Court:

"The scope of cross-exam nation and

adm ssibility of evidence during
cross-examnation are natters which rest in
the sound discretion of the trial judge.
Thus, when the trial court determ nes that
certain evidence will be admtted or
excluded fromtrial, it is well established
that the order or ruling of the court wll
not be reversed unless there is a clear and
prej udi ci al abuse of discretion.” QBrien
v. Angley (1980), 63 Ohio St.2d 159, 163.

An abuse of discretion connotes nore than an error of |aw or
judgnent; it inplies the court's attitude i s unreasonabl e,

arbitrary or unconscionable. Blakenore v. Bl akenore (1983), 5

OGhio St.3d 217, 219.

Here, appellant asserts that Futo's duties under the
warranty deed and the possibility that appell ees may comence
a lawsuit agai nst himbased on that deed were rel evant
evi dence of
Futo's interest in the outcome of the present case. Wile we
agree that such evidence was relevant to Futo's self-interest
and therefore was probative of his credibility, a reading of
the trial transcript reveals that appellant's trial counsel
was allowed to extensively question Futo as to his signing of
the warranty deed and his obligations under that deed. Futo

read the deed and acknow edged that the deed required that he

20.



warrant and defend the title to the described property. 1In
fact, Futo admtted that he obligated hinself, "in witing, to
make certain that [appellees] received title to the property
described in that deed ***." This was sufficient probative
evidence to establish Futo's interest in the proceedi ngs
bel ow.

It was only when counsel asked Futo whether, upon a

determ nation that he knew that he did not convey good title,

appel l ees had a right to bring a claimagainst him that
appel | ees objected on the basis that counsel was asking Futo
for a legal conclusion. The trial court sustained this
notion. W agree with this determ nation. The right to bring
suit on the title was denonstrated; however, appellant's
counsel went a step further and asked, in essence, Futo to
make the | egal conclusion that he failed to convey good title
to the Lakeshore Parcel. Accordingly, the trial court did not

abuse its discretion in

sustai ni ng appel |l ees’ objection to this |ine of questioning.

Appel lant's ninth assignnent of error is found not well-taken.
In her tenth assignnment of error, appell ant

mai ntains that the trial court abused its discretion in

refusing to order Futo to answer appellant's question as to

whet her he told the truth in prior deposition testinmony. On

21.



cross-exam nation, appellant's counsel attenpted to use Futo's
deposition testinony to i npeach Futo's statenent that
appel l ant knew that she lacked title to the Green Strip.
Counsel pointed out that, in his deposition, Futo testified
t hat he never discussed the "exact points" of the western
boundary |ine of the Lakeshore Parcel. Counsel then tried to
use this testinony to make Futo admt that he was not telling
the "truth” in his direct testinony at trial. The trial court
sust ai ned an objection to this question. On
re-direct exam nation, appellees' counsel rehabilitated Futo's
testinony by focusing on Futo's general deposition testinony
regardi ng what he did tell appellant about the boundary |ines
of the property and, as early as 1986, the noving of the
driveway to its correct |ocation

Futo never stated during his trial testinony that he
di scussed the exact netes and bounds of the Lakeshore Parcel
with appellant. Rather, he stated that he told her that the
driveway was in the wong place. Thus, the statenent made in
hi s
deposition concerning the exact points of the boundaries of
t he Lakeshore Parcel is not in conflict wwth his direct
testinmony; therefore, the trial court did not abuse its

di scretion in sustaining appellees' objection. Accordingly,

22.



appellant's tenth assignnent of error is found not well-taken.

On consideration whereof, this court finds that
substantial justice was done the party conpl aining, and the
judgnent of the Erie County Court of Common Pleas is affirned.
Appel I ant, Joyce Morog, is ordered to pay the costs of this

appeal .

JUDGVENT AFFI RMED

A certified copy of this entry shall constitute the
mandat e pursuant to App.R 27. See, also, 6th Dist.Loc. App.R
4, anmended 1/1/98.

Melvin L. Resnick, J.

JUDGE
Janes R. Sherck, J.
Ri chard W Knepper, J. JUDGE
CONCUR.

JUDGE

lAppellant cited to various sections of CGv.R 59 in
her notion before the trial court, but also failed to nmake any
argunent as to that notion for a newtrial to the | ower court.
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